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FRIDAY, APRIL 9, 2004 AM SESSION 

-oOo- 

P-R-O-C-E-E-D-I-N-G-S 

THE COURT: Church of Scientology 
International versus Gerald Armstrong. 

MR. WILSON: Andrew Wilson for the Church of 
Scientology. 

Case is ready. 

MR. GREENE: Good morning, Your Honor. 

Ford Greene appearing on behalf of and with 
Gerald Armstrong. 

THE COURT: Good morning. 

Are you ready for trial? 

MR. GREENE: We're ready to proceed. 

THE COURT: Okay. 

So there were some in limine motions that 
were delivered to me. I'll take a look at them, then 
I'll rule on them in a moment. 

Is there anything else that either side 
wants from me? 

MR. GREENE: Yes, Your Honor. There's also a 
matter of two outstanding civil bench warrants for Mr. 
Armstrong and we need to address those. Those are not 
in the case with a file number that's before this court. 
It's the previous case that's referred to. And we're 
concerned that at any point Mr. Armstrong could be taken 
into custody. And so we'd like to address that before 
you, if we can. 
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THE COURT: All right. 

MR. WILSON: Your Honor, we would like to 
address that, as well. The bench warrants, as you may 
know -- 

THE COURT: I don't know. 

MR. WILSON: — only last a year in this 
court. I found that out a couple days ago when I was 
trying to find out whether the bench warrants were in 
fact outstanding. So they're not outstanding. 

THE COURT: Who issued the bench warrants? 

MR. WILSON: Bench warrants were issued by 
Judges Thomas and Smith. 

THE COURT: Okay. Which Smith? 

MR. WILSON: Vern. 

THE COURT: Okay. 

MR. WILSON: They were issued as a result of 
Judges Thomas and Smith finding Mr. Armstrong in 
contempt. Judge Thomas found Mr. Armstrong in contempt 
twice and he imposed sentence which I believe totalled 
approximately 40 days. I could be wrong. I can tell 
you exactly what they were. 

Judge Smith, on the last contempt, which 
happens to be — which happens to arise out of the 131 
breaches that we're seeking to recover on here, in which 
Judge Smith -- those were in fact breaches and 
violations of the injunction — held Mr. Armstrong in 
contempt for those violations, but held off on imposing 
sentence, because Mr. Armstrong had fled the 
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jurisdiction. And the order that he issued said that he 
would impose sentence on those contempts when Mr. 
Armstrong was brought back to court. 

Now we think Mr. Armstrong, being here, 
should allow him to present whatever case he's going to 
present, but he should not be allowed to leave the 
jurisdiction until he has served the time that he has 
been sentenced to and until he has been sentenced for 
the third contempt that Judge Smith withheld sentencing 
on. 

THE COURT: So when were these orders issued? 

MR. WILSON: The orders were issued in — I 
actually have the first and second orders of contempt. 
The first one was issued on July 5th of 1997, and the 
second one was February 20 of 1998. The third one was, 

I believe, July 12 or 13th of 2001. Third one is one 
that was issued by Judge Smith. 

THE COURT: Okay. So if the bench warrants 
were only valid for a year, do we have a problem? 

MR. WILSON: Well, we have a problem. The 
problem is that we don't believe that Mr. Armstrong 
should be allowed -- we believe he should be allowed to 
present his case. I don't want him taken to jail so he 
can't present his case, but he needs to serve the time 
that he was sentenced to. And he should be sentenced 
for the third contempt. 

THE COURT: So he's not been sentenced on the 


third? 
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MR. WILSON: He's not been sentenced on the 
third contempt. 

THE COURT: All right. 

MR. WILSON: Now, however the court wishes to 
achieve that result is fine with us. 

THE COURT: Well, so what occurs to me is to 
stay the warrants, to set them for a hearing at the end 
of this case. 

MR. GREENE: That would be great. 

THE COURT: So there's not a concern about his 
being taken into custody, but we have a hearing date on 
the validity of them and the sentencing on the third 
contempt. 

MR. WILSON: That's fine. I don't believe 
there's an issue about validity, but he — 

THE COURT: Or whatever issues. 

MR. WILSON: Whatever he wants to raise. 

What assurance do we have that once the 
case -- we finish the case, which we think isn't going 
to take very long, but we could be wrong, that he 
doesn't just leave like he did last time? 

MR. GREENE: First, we object to these 
characterizations of how Mr. Armstrong fled the 
jurisdiction and how he left last time. 

I have spoken with Mr. Armstrong. I have 
known him for 13 years. He has given me his word that 
he will face whatever music it is that he has to face, 
serve whatever time or penalty, if that's the case, he 
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will do that. And I feel sufficiently confident in Mr. 
Armstrong's word to me to be able to give my word to the 
court that he's not going to go anywhere at the 
conclusion of this case, or before any hearing on the 
warrants that the court sets. 

THE COURT: Okay. Have a seat everyone. 

I think I'll think about that. 

How many witnesses do we have for plaintiff? 
MR. WILSON: We don't believe we'll need any 
witnesses unless we have to authenticate the postings 
that are evidence of the 131 breaches. 

THE COURT: Okay. So you have some documents? 
MR. WILSON: We have exhibits to proffer and 
our trial brief deals with the evidentiary issues. 

I think that the court can take judicial 
notice and should take judicial notice of all of the 
pleadings in the prior case. I think that's exhibits 1 
through 12 or 13. The balance of the exhibits are the 
131 postings. The court should admit those on two 
grounds. Number one — 

THE COURT: I'll get into that in a moment. 

So I'm just trying to picture how much time 
is going to be involved in this. 
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to the motion in limine. And we have a reply, which 
I've given Mr. Greene, and I would like to give to the 
court. 

THE COURT: All right. 

How many witnesses for the defense? 

MR. GREENE: One, maybe two. 

THE COURT: Okay. There was -- Mr. Armstrong 
did request a jury trial, however did not follow through 
on the procedures for securing a jury trial. There was 
no additional fee waivers. 

So my thought is to proceed as a court 

trial. 

MR. GREENE: That's agreeable, Your Honor. 

THE COURT: All right. So I'll take a look at 
the papers and then we'll proceed. If you would show 
Mr. Greene the documents that you intend to mark then he 
can look at those before we have them marked. And if 
you have any documents that you intend to produce 
perhaps you can show counsel those. 

MR. GREENE: Let me add one thing. Your Honor. 

What I would like to do, if it would be all 
right with the court -- Mr. Armstrong hired me 
yesterday. If we could proceed with the plaintiff's 
case today, give us the weekend to line our ducks up to 
be ready Monday that would — 

THE COURT: That's your request. 

All right. Thanks. 

(Whereupon, a recess was taken at 9:20 AM) 
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THE COURT: All right. Plaintiff's in limine 
motion seeks to preclude defendant from introducing any 
evidences -- any evidence of the defenses raised in this 
action on the grounds of collateral estoppel, res 
judicata, that all of these defenses were raised in the 
earlier action that Judge Thomas decided in 1995. 

And defendant claims that because of the 
constitutional issues involved, first amendment and 
religious freedom, that we should be able to have a full 
rehearing on all of these issues. 

So I'll hear argument on it. 

I guess my question for the defense is how 
Mr. Armstrong's acceptance of the $800,000 in the 
settlement of his claims and the contract issues that 
exist -- in other words, this is not just a case about 
free speech. In some ways he signed on for this when he 
accepted the settlement with the church. 

So I'll hear from you, Mr. Wilson, then I'll 
hear your opposition. 

MR. WILSON: Thank you. Your Honor. 

As Your Honor knows, it's not a case about 
pure free speech. As Judge Thomas found, and I think in 
one of the summary judgment orders he specifically made 
a finding, that free speech can be contracted away. Mr. 
Armstrong contracted away his right to speak about the 
church. That's what Judge Thomas ruled in granting 
summary judgment. 

So that defense, for sure, was litigated in 
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the prior action. The only defense that wasn't 
litigated in the prior action was the new defense of 
freedom from slavery. 

As we point out in our papers, that even 
assuming it could be a defense, even giving them that, 
it could have been raised in the prior action. That's 
what the cases say, that any issue that was either 
decided or necessarily decided or could have been 
raised, is precluded. 

Now, all of the affirmative defenses were 
necessarily decided against Mr. Armstrong by virtue of 
the grant of summary judgment which became the final 
judgment from which Mr. Armstrong appealed and his 
appeal was dismissed. 

THE COURT: Your position in this case is the 
exact same, there's nothing new about this case? 

MR. WILSON: There is nothing new. It's the 
same contract. In fact the 131 breaches that we're 
trying to recover for -- 

THE COURT: Have already been decided? 

MR. WILSON: That's right. They've already 
been decided to be violations. I want to get a little 
bit technical so I don't get accused of glossing 
something over. The injunction parroted the language of 
the contract. 

THE COURT: So the settlement agreement 
contained the right for the church to obtain injunctive 


relief? 
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MR. WILSON: Yes, it did. And the settlement 
agreement, the language of the settlement agreement, 
which prohibited Mr. Armstrong from making the 
statements that he made, was tracked in the injunction. 
Judge Smith found that those were violations of the 
injunction and hence the agreement. 

There's nothing further to be litigated. 

THE COURT: Was the issue of the 
constitutionality of the injunctive relief regarding 
speech litigated? 

MR. WILSON: Yes, it was. The summary judgment 
order -- if I may? 

THE COURT: I have it. 

MR. WILSON: I think it's either seven or 

eight. 

THE COURT: It's eight. Well, seven is the 
order on the permanent injunction and eight is the 
judgment which was based on summary judgment. 

MR. WILSON: And all of those constitutional 
issues were issued. And I believe that in the — 
there's another one that I'd like to direct your 
attention to, six. If you look at Exhibit 6, which 
is -- 

THE COURT: The order on summary judgment. 

MR. WILSON: Right. 

If you look at page two through three and 
four, you see that Judge Thomas discusses in detail the 
validity of the damages provision. He discusses Mr. 
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Armstrong's duress arguments. He discusses his fraud 
arguments. And then he discusses, on page four, the 
first amendment argument saying first amendment rights 
may be waived by contract, which was what was argued. 

The only thing that was not argued, that 
apparently Mr. Armstrong is arguing today, is the 
freedom from slavery argument. 

Even if he had not raised any of those 
issues -- I mean let's just say he hadn't raised the 
first amendment, hadn't raised fraud, hadn't raised 
duress in arguing against summary judgment, he raised 
them in his answer and necessarily they were decided 
against him when the judgment was final. 

THE COURT: Okay. 

MR. WILSON: If I may say one more word about 
the cases Mr. Greene relies on. 

THE COURT: Yes. 

MR. WILSON: The Myers versus Greenfield 
(phonetic) case, was a case in which — it was a 
collection case in which there were two judgments in Los 
Angeles County, then a third judgment was procured in 
San Francisco which was inconsistent with the first two 
judgments. And on that basis the court held that res 
judicata slash collateral estoppel did not apply, 
apparently on the basis of unfairness or impossibility. 
Has no application here. 

The other two cases are even less 
applicable. The first one, which was the State of 
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California -- City of Sacramento versus State of 
California case, deals with the so-called public 
interest exemption. In that case there was an issue 
regarding taxation and reimbursement decided against the 
State of California. And then on a subsequent case the 
issue was whether that precluded all of the citizens 
from the State of California and the municipalities from 
litigating the issue over. The court said, no, it 
didn't because it's a public interest. Just because the 
state is precluded doesn't mean the citizens are 
precluded. The court also said that the individual 
claims that were litigated are precluded. 

So if you apply that case to this situation 
what you would say is, well, Mr. Armstrong's individual 
claims were litigated. That case really was an issue of 
privity, whether the state was in privity with the 
citizens so the doctrine could apply. 

The Kopp case, which is the third case that 
they cite, if you read it it's pretty clear that what 
the court is concerned with is that a federal court 
decided an issue of state law that had to do with fair 
political practices. The court had a long discussion 
about how the federal courts -- in many states you can 
certify issues to them, but we don't have it here in 
California. 

And it's pretty clear that the reason why 
that case held that collateral estoppel didn't apply was 
because the court wanted the California courts rather 
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than the federal court to decide that issue. 

So none of these three cases has anything to 
do with this case. 

THE COURT: So here's my question. The 
contract between the parties was based on consideration 
of the church paying $800,000 to Mr. Armstrong. So now 
we have subsequent actions where Mr. Armstrong continues 
to have monetary liquidated damages imposed against him 
for his violation of the settlement agreement. 

MR. WILSON: Right. 

THE COURT: Okay. So what happens when we 
reach the point that he has an obligation to pay the 
church more than what he received? What about that? 

How does that affect the rights between the parties? 

MR. WILSON: Doesn't affect it at all. 

THE COURT: Because? 

MR. WILSON: Because the liquidated damages — 
he bargained for -- he bargained for the liquidated 
provision that provided for $50,000 for each breach. 

That was in the nature of incentive for him not to 
breach. 

THE COURT: So your position is once he made 
that deal he forever gave up his rights to speech 
against the church? 

MR. WILSON: He did. He took $800,000 for it. 

I mean, otherwise it would be, okay, well, I took 
$800,000 so I guess, you know, I shouldn't — what, 
that's 40 breaches, so after 40 breaches I can't be 









1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


15 

punished? There's no law, I mean there's nothing that 
would support that. 

THE COURT: Okay. Anything else? 

MR. WILSON: No. 

THE COURT: All right. 

Mr. Greene. 

MR. GREENE: Okay. 

First, Your Honor, it's absolutely true that 
there was litigation through summary judgment. 

Obviously the number of problems that we have, and what 
our position is, is that with respect to summary 
judgment that there wasn't an actual litigation cf the 
issue because Judge Thomas wouldn't really look at the 
issues. 

For example, the ITT versus Dooley case, 
which is the case that says you can contract away your 
first amendment rights, says that in order to do so 
there has to be something akin to a constitutional 
waiver. That the contracting away has got to be 
knowing, it's got to be voluntary, it's got to be 
intentional. 

Although we raised it, he refused to address 
that and made a legal not a factual determination with 
respect to that issue. 

THE COURT: Doesn't the settlement agreement 
say there was a knowing, voluntary entering into the 
settlement agreement? 

MR. GREENE: The settlement agreement says 
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that. And that brings us quickly to what Judge Thomas 
did, which was to look at the four corners of the 
agreement and say, that's it, this is enough, I'm not 
going to hear any evidence about what the circumstances 
were. I'm not going to hear any evidence about what the 
intention of the parties were. I don't need to go any 
further than that. 

That's where our position before you is. 

Mr. Armstrong never had an opportunity to have his day 
in court. He never had an opportunity to litigate what 
the agreement really meant. 

Now, in order for Mr. Armstrong to be able 
to do that the agreement itself has got to contain some 
sort of intrinsic ambiguity. If you don't have an 
intrinsic ambiguity in the agreement, you don't get to 
go outside the agreement. You -- you don't get to rely 
on extrinsic evidence as a means of making a decision of 
what the intention of the parties were. 

And in this particular agreement, for 
example in paragraph 7(i), what we tried — what I tried 
to do, because I represented Mr. Armstrong then, was to 
say that the agreement -- the theory of our defense was 
that the agreement was mutual. Both sides had to shut 
up about each other. And that Scientology started to 
disparage Mr. Armstrong in the press, in other court 
cases and other contexts, and that he responded to that, 
and that, in the provisions and the understanding of the 
parties, was that it was going -- that the agreement was 
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mutual and gag orders in affect were mutual. Once 
Scientology started to disparage Armstrong publically, 
at that point they couldn't enforce that provision 
against him when he started to respond. We never got to 
go there because Judge Thomas refused to go beyond the 
four corners of the document. 

And so it's our position now, in front of 
you, with respect to the strictures of res judicata and 
collateral estoppel, that Mr. Armstrong never got an 
actual opportunity to litigate his defense because Judge 
Thomas, by making a legal not factual decision, made the 
decision you don't get to go there. 

THE COURT: So the defense would be what, 
then, I got to say those things because they said things 
about me? 

MR. GREENE: Correct. The defense would be 
that, with respect to the gag provisions, that as soon 
as Scientology started to publically disparage Mr. 
Armstrong as a criminal, publically disparage Mr. 
Armstrong as an agent provocateur, distribute videotapes 
they claim showed Mr. Armstrong's intent to try to 
establish some sort of a — generate a coup within 
Scientology to take it over, and other things that we 
think are ridiculous, but nonetheless disparaging, at 
that point he was not required to prostitute himself in 
front of Scientology and say you can run roughshod over 
my reputation and person and say anything that ycu want 
about me. And he did not bargain for that position. He 
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would never bargain for that position. 

THE COURT: Okay. But this defense was raised 
in the prior case between the parties, but because of 
Judge Thomas's grant of summary judgment it wasn't -- 
there was no hearing on it. 

MR. GREENE: That's right. That's right. 

And his grant of summary judgment was a 
legal decision, not factual decision. And since it was 
not a factual decision then it does not fall within the 
strictures of res judicata and collateral estoppel. 

THE COURT: So what's your authority for the 
position that if the church began to disparage Mr. 
Armstrong he was free to disregard his obligation under 
the contract? 

MR. GREENE: I certainly have it. If you can 
give me a couple of minutes. I wasn't quite -- 

THE COURT: All right. 

MR. GREENE: Do you want me to do that now? 

THE COURT: But I'm interested in knowing what 
that is. What's your response to the question that I 
asked Mr. Wilson about the $800,000 and whether or not, 
when Mr. Armstrong's penalties have reached what he 
received, does that affect his obligations under the 
contract that he has with the church? 

MR. GREENE: To be candid with you I haven't 
thought about it. I mean, I could give you my quick and 
obvious response which would be end of obligation, but 
it really wouldn't be sincere because I really haven't 
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thought it -- 

THE COURT: I notice it wasn't raised, but 
it's something that occurred to me. It's dangerous when 
judges start thinking of issues themselves. 

MR. GREENE: We're glad to have a thinking 

j udge. 

THE COURT: All right. 

Anything else you wanted to say? 

MR. GREENE: Yes, Your Honor. 

I would just add that given the nature of 
what's transpiring, given the nature of what Mr. 
Armstrong's comments and alleged breaches have been and 
are, and the place that kind of discussion has in the 
marketplace of ideas and the analysis of different -- 
the place of different organizations in our democracy, 
that that does have a public interest component and has 
a strong component and that based on that also provides 
the reason for there to be a full and fair airing of the 
issues which has not ever taken place. 

Finally, and maybe this would respond a 
little bit to your question about what happens when he 
accumulates enough liquidated damages hits to equal the 
consideration that he got, if that -- if there was no 
washout the injustice to Armstrong would be forever. 
Scientology could say whatever they want about him. He 
would be effectively gagged and tied. And if he refused 
to be gagged and tied, and if he made the choices to 
speak out and tell the truth as he knew it, the range of 
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punishment for doing that would be limitless. That's 
just simply unfair and unjust. 

And based on the injustice exception to the 
rule of res judicata we would submit that this 
proceeding is worthy of a full hearing. 

MR. WILSON: May I? 

THE COURT: I mean, I guess my concern is all 
of those things that you say about free exchange of 
ideas and first amendment are more true than when 
there's an acceptance of money and the agreement to not 
do that. In some ways Mr. Armstrong's main problem is 
signing the settlement agreement. And he -- that was 
his deal. 

So why should the court ignore the contract 
that he signed on for? 

MR. GREENE: Well, the deal, also, Your Honor, 
was not -- it was -- it was a strange deal. 

The way the deal worked was that Michael 
Flynn, who is Mr. Armstrong's former lawyer, had a 
stable of clients that were suing Scientology. 
Scientology gave a lump sum of money to Flynn to get rid 
of all of the cases. Shortly after, a jury in Los 
Angeles found, after a 90-day trial, awarded $30 million 
to Lauren Wollersheim. Scientology had a big interest 
in getting rid of all the cases against them. Flynn got 
this lump sum of money. Armstrong was one of -- 
probably the lead client in Flynn's stable, so there was 
another agreement that past between Armstrong and Flynn 
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and all of the rest of Flynn's clients. There is 
nothing in that agreement about consideration for 
keeping your mouth shut. 

And what -- for Armstrong, what made that 
palatable, aside from any issues of duress that he was 
under, was that it was going to be mutual. That there 
was mutual silence, mutual leaving one another alone. 

And he abided by that until Scientology started to 
attack him publically, then he responded. 

So that's what makes the difference. 

If he got $800,000 to keep his mouth shut, 
and Scientology kept their mouth shut about him, then 
your question, in my mind, would have greater validity. 
But the core issue is this issue of what was the 
position of the parties. I mean Armstrong, at the time 
that he entered this agreement, had already been sued by 
Scientology, gone through a 30-day court trial before 
Paul G. Breckenridge, in Los Angeles, where Scientology 
tried to shut Armstrong up there and Breckenridge 
specifically found, in his memorandum of intended 
decision, that Armstrong and or his lawyer could say 
anything that they wanted to about Scientology. That 
there wasn't any sort of a gag order. 

And so when he had fought that hard and that 
long to be able to speak, it just simply strains 
credulity that he would say, sure, I'll enter an 
agreement where you can say whatever you want about me, 
and I can't -- I can't say anything back. 
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So that's — the context of what the 
agreement was is important. If the interpretation of 
the intent of the parties is limited strictly to the 
four corners of the document, then, yes, there's not 
much I can say to your question. 

THE COURT: Yes, Mr. Wilson. 

MR. WILSON: Briefly. 

What this all amounts to is that Mr. Greene 
says Judge Thomas was wrong. I mean that's basically 
what he's saying. This is not an appeal. 

THE COURT: Well, he's also saying a summary 
judgment is not a hearing on merits. 

MR. WILSON: It is on merits. A summary 
judgment is a hearing on the merits and Judge Thomas 
made a finding with respect to this confidentiality 
issue, this mutuality issue. In Exhibit 6 the ccurt 
finds that the portions of the agreement cited by the 
defendant do not establish a factual confidentiality 
requirement. Paragraph seven prohibits parties from 
disclosing information in litigation between the 
parties. Then he goes on about paragraph 18(d), only 
prohibits disclosure of the terms of the settlement. 

Defendant has not shown that plaintiff did 
either of those things. 

If Mr. Greene's argument is true, what that 
means is that a summary judgment could never have 
preclusive affect. That's what he's saying. Where is 
the law? Where is the law that says that? There is no 
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law that says that. And it wouldn't make sense because 
let's look at it this way, let's say I sue somebody and 
I win on summary judgment. And it's kind of like here, 

I have a contract. I sue on that contract. I win on 
summary judgment. I sue on the contract again. And I 
say now it's res judicata and I have another judge and 
argument. 

Well, it's not res judicata because you got 
a summary judgment, you didn't have a trial, so now I 
get a trial. That's totally backwards. To try to rely 
on res judicata as a result of summary judgment means, 
in Mr. Greene's world, that you get a trial in the 
second trial where you didn't get one in the first 
trial. 

I mean, not only is there no law, it doesn't 
make any sense. And imagine the results of that. Just 
imagine what that would mean if you carried it forward. 
You don't have preclusive affect on summary judgment. 
There — the cases on res judicata don't say that a 
trial on the merits means evidence. That a decision -- 
doesn't say trial on merits. It says decision on 
merits. This decision was on the merits of that issue. 

And to put a further point on it, the 
agreement itself says that it's an integrated agreement. 
The agreement says that Armstrong can't say anything 
about the church and it doesn't say that the church 
can't say anything about Armstrong. And this notion 


that somehow this leaves the church free to defame Mr. 
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Armstrong is not true because the agreement doesn't say 
that Mr. Armstrong waives his right to sue the church 
for defamation. If that's what he thinks happened, 
that's his remedy. 

The church isn't free to say whatever it 
wants about Mr. Armstrong. It's only free to say what 
it wants to say constrained by the law. The church is 
constrained by the law not to defame Mr. Armstrong. Mr. 
Armstrong says I can make a contract but I'm not 
constrained by the law. I can make a contract, breach 
it zillions of times, tell you I'm breaching it zillions 
of times, thumb my nose at the court, and it's okay 
because there's some weighty public interest here. Just 
not true. 

This is a contract action. He made his 
bargain. It was — it was a free, voluntary bargain. 
That's been found by Judge Thomas. This is not an 
appeal. This is a second case. 


THE 

COURT: 

Submitted? 

MR. 

WILSON: 

Submitted. 

MR. 

GREENE: 

Almost. 

THE 

COURT: 

Yes. 

MR. 

GREENE: 

One more comment. 

THE 

COURT: 

Yes. 

MR. 

GREENE: 

I neglected to say that an 


important — very important part of this is that what we 
have is Scientology attempting to employ a completely 
one-sided contract to be able to pound on Armstrong in 
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court in the furtherance of their fair game policy that 
says that enemies of Scientology can be sued, lied to, 
tricked, or otherwise destroyed by Scientology without 
any adverse consequences. 

Our position is that the imprimatur of the 
court on conduct like that has the effect of violating 
the first amendment clause that prohibits the 
establishment of a religion, that prohibits a conjoined 
of religious doctrine and practices with the power of 
the court. 

It's dressed up as a contract action, but 
when you look at what is going on, when you look at 131 
internet postings and you look at a $50,000 penalty for 
each of those, it's not about breach of contract, it's 
about making sure that Mr. Armstrong is quiet and 
doesn't say anything critical about Scientology. Forty 
breaches would be well in excess of $800,000. 

THE COURT: All right. The motion will stand 

submitted. 

Let's -- do you wish to give an opening 

statement? 

MR. WILSON: I don't mean -- well, I can give a 

short one. 

When might we have a ruling on that? I mean 

it's sort — 

THE COURT: When I make up my mind. I don't 

know. 


MR. WILSON: Okay. 
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THE COURT: But my — 

MR. WILSON: Go ahead. 

THE COURT: -- thought is we'll proceed in 

trial. And if the motion is denied you'll be allowed a 
rebuttal case. 

MR. WILSON: Okay. I would request that if the 
motion is denied that I'd like to know who Mr. Greene's 
witnesses are because as you know there was no issue 
conference statement filed. We have no idea what — 
what their case is. And we might want some time to 
prepare for it, I don't know. 

THE COURT: Well, all right. 

Who are your witnesses? 

MR. GREENE: Right now my only witness is Mr. 
Armstrong. I might also have his former counsel, 

Michael Flynn. 

THE COURT: All right. 

MR. WILSON: If he wants to bring Michael 
Flynn, I really think I need a chance to depose him. 
First I've ever heard of that. And anyway, I will 
briefly make an opening statement. 

THE COURT: All right. 

MR. WILSON: I think I probably said everything 
that I needed to say in the opening statement. 

This case started in 1986 when Mr. Armstrong 
signed the agreement. Agreement was entered intc 
voluntarily, freely. Says it was entered into 
voluntarily, freely. Mr. Armstrong took $800,000 and 
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when it was spent he started breaching the agreement 
claiming that, as Mr. Greene said, he had a right to do 
it. Claiming that the agreement was mutual. Claiming 
that there was duress. Claiming that there was fraud. 
Claiming that there was freedom of religion, claiming 
all these defenses. All of these defenses were 
litigated, decided against Mr. Armstrong. 131 breaches, 
we're trying to recover for today, were found to be 
breaches of the agreement, by Judge Thomas, who also 
found that the defenses were invalid. 

The answer that Mr. Armstrong filed in this 
case admits the 131 breaches. I haven't heard anything 
today, yesterday, the day before, or before that, to 
indicate that these breaches did not occur. 

THE COURT: What relief does the church seek 
in this action that it did not obtain from Judge Thomas? 

MR. WILSON: The only relief that we seek is 
damages for these breaches that we did not receive from 
Judge Thomas. That's the relief. 

THE COURT: All right. Why was that net 
requested before? 

MR. WILSON: I believe that the reason that it 
wasn't was because when the breaches occurred the case 
had been -- was over. 

THE COURT: So these were subsequent to his -- 

MR. WILSON: I believe they were post-judgment 

breaches. 


THE COURT: Okay. 
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MR. WILSON: I'm virtually certain that they 

were. 

In any event, it would have required 
amending the complaint and either — or amending the 
complaint and filing a new action. I suppose the church 
had some hope that Mr. Armstrong would stop. 

I can tell you that if Mr. Armstrong today 
would like to pay the money back we'll rescind the 
agreement. I mean this is not about the Church of 
Scientology trying to be punitive. This is about the 
Church of Scientology trying not to be a victim. 

Your Honor, there's somebody in the audience 
who thinks it's funny to laugh at something that I say 
and — 

THE COURT: I'll make sure our bailiff is on 

that. 


MR. WILSON: I don't know what that's about, 
but I would ask that respect be given to everyone. I 
wouldn't want anyone to laugh at what Mr. Greene does 
and I don't — 

THE COURT: I do ask everyone here be 
respectful and maintain dignity of the courtroom. 

Thank you. 

MR. WILSON: This is about the Church of 
Scientology not being Mr. Armstrong's victim. This is 
about an institution. 


THE COURT: So here's my question that I just 
want to be clear on because we are talking about quite a 
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few facts. We're talking about 131 breaches being the 
same that were already -- when we talk about them being 
the same, what does that mean? I want to make sure that 
if there's a collateral estoppel affect, res judicata 
affect, that it's both sides. 

Okay. 

MR. WILSON: It means that the postings, 131 
postings — 

THE COURT: Have been admitted by Mr. 

Armstrong? 

MR. WILSON: Right. Were the same postings 
that Mr. Armstrong was found to be in contempt of court 
for violating the injunction for. 

That's what it means. 

THE COURT: Okay. Contempt, that was by whom, 
was that Judge Smith then? 

MR. WILSON: That was Judge Smith. 

THE COURT: So you're saying 131 postings, 
there was already this hearing -- this is yet a 
different proceeding? 

MR. WILSON: The 131 were the subject of an ex 
parte application. 

THE COURT: Okay. So today forms the basis of 
the contempt proceeding, that's the one that there has 
not been a sentence on? 

MR. WILSON: That's the one that has not been 
sentenced on. 

THE COURT: All right. So you're saying there 
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has been a judicial determination that these 131 
postings violated the settlement agreement between the 
parties. And what's sought in this action are just the 
monetary damages that would accompany that under the 
liquidated damages provision of the contract. 

MR. WILSON: Right. 

THE COURT: Okay. 

MR. WILSON: Right. That's correct. 

THE COURT: And what is the case number for 
the Judge Smith case that the contempt finding was made? 

MR. WILSON: 15229, I think. 15229. I'm sorry, 
three two's. 152229. 

THE COURT: Okay. All right. 

So that was ex parte? 

MR. WILSON: And Mr. Armstrong filed 
opposition. Mr. Armstrong's opposition to that is 
exhibit -- 

THE COURT: I'm going to have the file brought 

down. 

MR. WILSON: -- exhibit 10. It's our exhibit 
10 in your book. That's Mr. Armstrong's opposition. 

So if you take a look at that opposition, 
again Mr. Armstrong makes the arguments he made before 
Judge Thomas. So you have basically two judges have 
decided this case the same way against Mr. Armstrong. 

And one of those was on the very breaches that we're 
talking about here. 

THE COURT: All right. And was there — was 
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there a -- there was a hearing on that? 


MR. 

WILSON: There was a hearing. 

THE 

COURT: That was June 17th 2001? 

MR. 

WILSON: Right. 

THE 

COURT: All right. That was one that Mr. 


Armstrong didn't appear for? 


MR. 

WILSON: He did not appear. 

THE 

COURT: Okay. I understand. 

MR. 

WILSON: I can't remember whether he did or 

not. I think 

he did appear. I think he appeared on the 

phone. 


THE 

COURT: I'm looking at the order of 


contempt, your Exhibit 11. It says Armstrong made no 
appearance. 


MR. 

GREENE: He did not appear by phone. 

THE 

COURT: He filed opposition and sworn 

declaration. 


MR. 

WILSON: Okay. He did file lengthy 


opposition. That's correct. 


THE 

COURT: Okay. 

MR. 

WILSON: So our position is -- 

THE 

COURT: You're asking for monetary damages 


for 131 postings and you're also saying that if Mr. 
Armstrong wants to give the church the money back the 
church will rescind the agreement? 

MR. WILSON: That's right. 

THE COURT: All right. 


MR. WILSON: We made that offer to Mr. 
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Armstrong before. 

I would also like to point out, just so the 
court knows, that when I said that Mr. Armstrong was 
free to enforce his rights not to be defamed, he 
actually did at one point file a case in Nevada alleging 
defamation and that case was decided against him, as 
well. 

So at this point I think the court is aware, 
well aware of enough of the background, the facts of the 
case, I can move to introduce the evidence -- 

THE COURT: Well, let's hear opening statement 
from Mr. Greene. 

MR. WILSON: — unless Mr. Greene wants to 
make an opening statement. 

THE COURT: All right. 

Mr. Greene. 

MR. GREENE: Well, let me get some 
clarification from you first. Your Honor. 

My opening statement, in large part, depends 
on whether or not we're allowed to assert any defense, 
and/or whether we're going to be precluded or 
collaterally estopped from doing so. 

So I'm not quite sure how -- 

THE COURT: It's possible that both of those 
could be true. It's possible that you're allowed to put 
on evidence, but there is res judicata affect to the 
evidence based on the previous court rulings. 

MR. GREENE: All right. Well, I'm just going 
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to -- 

THE COURT: I mean, what, we have an in limine 
motion that seeks to prevent you from introducing 
evidence on the grounds that it's already been ruled on. 
One possibility is that we go forward, that I hear your 
evidence, but that does not mean that the court would 
not find that this matter has been adjudicated already. 

MR. GREENE: I understand. All right. 

Gerald Armstrong was a highly dedicated 
Scientologist. There was a time when, in Los Angeles, 
or in Southern California, there was a massive shredding 
operation because Scientology feared an FBI raid. 

Gerald Armstrong was one of the people who participated 
in the gathering up of all documents that showed any 
control exerted over Scientology by its founder L. Ron 
Hubbard. 

In the process of doing that Mr. Armstrong 
came across a number of boxes that contained papers 
having to do with Mr. Hubbard's history, his past 
accomplishments, his past education, his service in the 
military. And Armstrong, being a dedicated 
Scientologist, and revering Mr. Hubbard as a leader of 
Scientology, saw that these boxes had tremendous — of 
documents had tremendous value and that the contents of 
the boxes did not relate in any direct way to control 
exerted by Hubbard over Scientology. 

MR. WILSON: Excuse me, Your Honor. 

MR. GREENE: Wouldn't be proper for those 
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things to be shredded. 

MR. WILSON: I'm going to object to this on the 
basis that the agreement says the parties hereto agree 
that in the event of any future litigation between 
plaintiff and any of the organizations, individuals, or 
entities listed in paragraph one, that any past action 
or activity either alleged in this lawsuit or activity 
similar in fact to the evidence that was developed 
during the course of this lawsuit will not be used by 
either party against the other in any future litigation. 

In other words, the slate is wiped clean 
concerning past actions by any party. 

THE COURT: Well, I'm going to allow him to 
make an opening statement. 

MR. GREENE: Thank you. Your Honor. 

So Mr. Armstrong recognized the historical 
value of Mr. Hubbard's papers, petitioned Mr. Hubbard 
for permission not to shred them but instead to save 
them and archive them. That permission was granted. 

Mr. Armstrong then became the personal 
archivist for L. Ron Hubbard, started to archive what 
ultimately turned out to be approximately 120 boxes full 
of documents which addressed Hubbard's past history, 
accomplishments, education. 

In the process of indexing these documents 
Mr. Armstrong came to see that the representations that 
Scientology made to the public at large about the 
history, accomplishments, and past of Mr. Hubbard, 
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weren't true. That Mr. Hubbard was presented in a 
manner that was highly grandiose, and that the 
historical documents did not support or confirm. 

Mr. Armstrong then raised the issue v/ithin 
the Scientology hierarchy that given the fact that how 
Scientology held Mr. Hubbard out was not true, it was 
putting both Mr. Hubbard and Scientology at risk for 
some investigative reporter to start to dig around and 
come to the conclusion and publish the rumors that 
Scientology was a fraud, that Hubbard was a fraud. 

Mr. Armstrong ardently lobbied for accuracy 
in presentation. The way that Mr. Armstrong's efforts 
were responded to were heavy-handed. There's something 
Scientology called security checking, which is a form of 
interrogation to see whether or not someone harbors 
intent that's evil or contrary to what the goals of 
Scientology are. 

When Armstrong found out that he was slated 
for security checking as a response to his effort to 
have Scientology be honest about who Mr. Hubbard was, he 
knew that he was in trouble. 

In the process of going through and 
reviewing the documents that he had done for an 
extensive period of time, and comparing that review with 
the representations that Scientology made about Hubbard, 
Jerry Armstrong, in effect, deprogrammed himself from 
the influence of Scientology and from its ideology that 
he for years and years had been indoctrinated with. 
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Started to be more freethinking. 

So what he did was to see that he was in 
trouble. And he made the decision that if he stayed 
within Scientology harm was going to come to him. And 
he knew, because of intimate familiarity with 
Scientology's fair game policy, that if he left 
Scientology he was going to become fair game. That at 
that point the massive institutional clout of 
Scientology was going to be brought to bear personally 
on him in order to destroy him legally, or by any other 
means, because in Scientology there is a strict 
dichotomy between those who are Scientologists and those 
who are in the outside world, where those who are the 
outside world really are inferior people, especially 
those in the outside world who take action that's 
contrary to the goals of Scientology and contrary to 
what Scientology wants to have happen. At that point 
such a person can be declared fair game or rather be 
declared suppressive then become subject to the fair 
game policy. 

Armstrong knew that if he left that he was 
going to be declared a suppressive person and the fair 
game policy was going to come down on his head. 

At the time Armstrong was also working with 
a biographer, named Mark Garrison, writing a biography 
of Hubbard. And so when Armstrong left he knew that he 
had to protect himself. And the way, ultimately, he 
protected himself was by getting a copy of a lot of the 
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historical documents from Garrison which then Armstrong 
gave to his attorney Michael Flynn. 

At that point Scientology got wind of it and 
sued Armstrong, sued Armstrong for breach of fiduciary 
duty, sued Armstrong for conversion of documents. 

That's the case that was tried before Judge 
Breckenridge. That case took about 30 days. And the 
result was an extensive judicial opinion that found 
Armstrong's testimony and the testimony of his witnesses 
to be highly credible and consistent, found that 
Scientology, before Breckenridge, was as it had been 
before a judge in France who had characterized them 
as -- as abusing the confidences of parishioners, of 
possessing, through this, where I described earlier, 
this process of security checking, to variant something 
called auditing which is the use of a crude lie 
detector, an electro-psychometer that Scientology called 
an E-Meter. So the person who is being audited holds on 
to two electrodes and the auditor asks a series of 
questions that are written out and then records all of 
the person's responses. And increasingly the auditing 
process penetrates the most intimate details of an 
individual's psychology. So everything that you've ever 
done, or that you feel the slightest bit guilty about, 
or slightest bit ashamed about, is stored in what are 
call pre-clear folders. 

So Breckenridge talked about how, before 
him, the evidence which had been presented by Armstrong 
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and his witnesses, put all of them at risk because they 
knew that all of these most intimate disclosures of all 
the dirt in their life, basically, could be used and 
would be used against them. He found that -- that 
Hubbard was a pathological liar, clearly schizophrenic, 
while possessing tremendous charisma, and probably some 
genius, that there was also a side that was very dark, 
that was very controlling, and that the Scientology 
institution reflected that. And that the controlling, 
dominating nature of Scientology was expressed through 
fair game. 

And Breckenridge, in some of the most 
explicit language that I ever read from a judge, 
condemned fair game and condemned Scientology for using 
it. Found in favor of Armstrong. 

THE COURT: This is when? 

MR. GREENE: This was in July of 1984. June 

1984 . 

Now, when Armstrong responded to 
Scientology's action against him, he filed a 
cross-complaint because — I mean, included in 
Breckenridge's opinion was a lot of material about how 
Scientology's private investigators had tried to run 
Armstrong down in a car, that there was a lot of clearly 
criminal activity that was directed at Armstrong as part 
of the fair game policy. That fair game policy wasn't 
just a bunch of nasty words that were written down. 

These words were taken very, very seriously, put into 
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action. 

So because of all of this Armstrong had a 
cross-complaint for fraud and intentional infliction of 
emotional distress which was severed. It was not tried 
at the same time that Scientology's case against 
Armstrong was tried before Breckenridge, it was waiting 
in the wings and pending. 

Now it's with respect to that case, 
Armstrong's cross-complaint against Scientology, that's 
what got settled. That's what the $800,000 was for. 
$800,000 was not for Armstrong to be -- to be gagged and 
put in some — some sort of constitutional pillory. It 
was to get rid of that cross-complaint. 

At the time of the settlement, which was 
December of 1986, there were, I think, in the L.A. area, 
it was something between eight and twelve parties that 
Flynn represented that were part of this global 
settlement agreement. There were also other settlement 
agreements of Flynn clients against Scientology in 
various parts of the country. One in Boston, the Garety 
ones; and in Florida, which were the McLean ones, 
including David Cazares, former mayor of Clearwater, 
also pending claims against Scientology because the fair 
game policy. 

All of those were settled. All of those had 
gag agreements. Those settlements took place all in 
1986. And it was in July of 1986, that, as I adverted 
to earlier, a L.A. county jury awarded Lauren 
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Wollersheim $5 million in compensatory damages and $25 
million in punitive damages. Now that award, 
subsequently on appeal, was slashed drastically to two 
and a half million, but at the time it stood. 

And with a jury in L.A., middle of the 
summer of 1986, stinging Scientology that hard, they had 
a lot of exposure. They had a lot of reason to put 
these cases to bed and to shut people up because really 
what the perniciousness was of the gag agreements was 
that it completely eradicated people who had been — 
there were ex-Scientologists then, who had been members 
of Scientology for a long time, they were highly placed 
and knew how the organization operated on a first-hand 
basis. So as a stable of witnesses they were absolutely 
deadly. 

Now Flynn was — did not represent all of 
these people and had not become under the aim of the 
fair game policy himself. I mean, if you litigate 
against Scientology, contempt motions, state bar 
complaints, lawsuits, that's all heat in the kitchen. 
With Flynn it was even more. I mean I won't go into all 
of that, but there's a point where there was water in 
the gas tank of his airplane, his wife left him, and he 
wanted out. And he made it clear that he was going to 
get out and that if everybody didn't go along he wasn't 
going to be there. Mike Flynn was a champion of all of 
these people. 

So there was a lot of reason for Scientology 
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to settle and fair game provided a big lever to assist 
in the accomplishment of such settlement. And Armstrong 
was right in the middle of it. So I think it's December 
6, or 11th, 1986, is the settlement date. And Armstrong 
signed, there's a videotape, probably come to it. I'll 
show the videotape. Armstrong abided by the agreement. 

Now the -- but to make it clear, again the 
$800,000, Scientology didn't know what that amount was, 
they didn't pay 800 grand to Jerry Armstrong, they paid 
some untold millions to Flynn. It was his job to put 
all his clients to bed and to get them to agree. 

So the actual settlement was a little bit 
different in that regard. 

Just to go back for a second to the 
Breckenridge litigation. There was some tapes in the 
litigation that now have become subject of some of the 
leading precedents involving the crime fraud exception 
to the attorney-client privilege. United States versus 
Zoller. 

THE COURT: I feel that we're getting — 

MR. GREENE: Too far afield? 

THE COURT: -- pretty far off topic for what 

we're here for today. 

MR. GREENE: Let me go to the fact that in the 
discussions with respect to the liquidated damages 
provision there was no talk, there was no bargain, there 
was no discussion. It was presented to Armstrong and 
that was that, that was it. 
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THE COURT: Didn't he have to sign it? 

MR. GREENE: No, he didn't have to sign it 
except that if he didn't sign it, it was going to 
preclude everybody else who was clamoring to sign and to 
be released. And there was pressure from his lawyer 
because if he didn't sign it his lawyer was going to 
leave. And there was the threat of fair game. 

So no, he didn't have to sign it, but there 
was — his signing was not free of coercion. And also 
his signing certainly did not include any kind of advice 
that, Mr. Armstrong, after you sign this agreement we're 
going to start making public representations about how 
you're a criminal, and how you're an agent provocateur, 
and overall bad guy. And you know what, because you 
signed this agreement you have to keep your mouth shut. 

THE COURT: All right. I got that. You told 
me about that. 

MR. GREENE: All right. Now, at the time that 
Mr. Armstrong did sign that, I mean he's not stupid, and 
he saw that there — that the agreement appeared to be 
one-sided. And he asked Mr. Flynn, "what's the story 
with this?" Mr. Flynn, "you can't contract away your 
first amendment rights. It's not worth the paper it's 
written on." 

So Armstrong — the agreement is signed, 
litigation put to bed, Armstrong goes on with his life. 
Then the representations start coming to him about what 
Scientology is saying to the L.A. Times, what 
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Scientology is saying in litigation in England trying to 
suppress the publication of a book critical of 
Scientology, what -- there's a movie or a video 
distributed that was edited that was supposed to support 
the claim that Armstrong wanted to take over Scientology 
and was trying to form a company within. 

At that point, at first he's quiet then they 
keep going. He starts to respond. Then there's -- then 
he gets served with a subpoena in litigation involving 
Bent Corydon who wrote a book called L. Ron Hubbard, 
Messiah or Madman? And it was, with respect to that, 
Armstrong is served with a subpoena. 

Then he gets some phone calls from Lawrence 
Heller, who was one of the people present at the actual 
signing of our agreement here. And Heller tells 
Armstrong that if he in any way responds to the 
subpoena -- because you'll see in the agreement part of 
his obligation was to avoid service of process. The 
spirit of the agreement really revealed through some of 
the terminology, through the one-sidedness on one hand, 
and some of the actual language — 

THE COURT: Let me ask you this question, have 
you seen Judge Smith's order of contempt from July 13 of 
2001 ? 

MR. GREENE: No. 

THE COURT: Okay. So what strikes me, in 
listening to your opening statement, is a lot of the 
evidence that you're describing is not -- does not 
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really relate to this action, but could be -- it might 
be evidence in connection with Judge Smith's order, 
because I'm just looking at Judge Smith's order of 
contempt where he finds that — he says: It is hereby 
adjudged, ordered, decreed that defendant Gerald 
Armstrong is guilty of contempt of court for his 
intentional and willful failures to obey the orders 
described above. The order is valid and enforceable. 
Armstrong had notice and knowledge of the order. Had 
the ability to comply with the order and repeatedly and 
admittedly willfully disobeyed the order. The court 
notes that there are two outstanding bench warrants 
which resulted from two previous contempt convictions 
which also arose out of Armstrong's violation of the 
order. The court will not impose the specific 
punishment at this time. However, this court retains 
jurisdiction and at such time as Armstrong is 
apprehended he is to be brought before this court for 
consideration of additional sanctions for the aforesaid 
acts of contempt after hearing from both sides. 

So I'm thinking what may make sense, from a 
litigation economy standpoint, I see that Judge Sutro 
has recused himself from the 152229 case and I now have 
that in this department. And I'm thinking that what 
makes sense is to consolidate these two matters and have 
the contempt — further hearing on contempt citation 
heard at the same time as the trial on this matter. 

MR. GREENE: We would have no objection to 
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that. 

MR. WILSON: Neither would we. 

THE COURT: All right. So why don't you take 
a look at this. I'll give you a moment to take a look 
at this order. Let's take a ten-minute recess and then 
we'll resume. 

All right. The rest of the file is now in 
court. So if anybody wants to look at it it's here. 

(Whereupon, a recess was taken.) 

THE BAILIFF: Remain seated. Come to crder. 

Court is now in session. 

THE COURT: Your client is where? 

MR. GREENE: I think he just went out in the 

hallway. 

THE COURT: Well, I would like to have him 
here because I'm going to -- 

MR. GREENE: Let me get him. 

THE COURT: All right. 

So one of the issues before us is this one 
about the outstanding warrants. 

So Mr. Armstrong is present in court today. 
So I'm going to take his presence as an appearance on 
the warrants. 

MR. GREENE: Yes, we'd like that. 

THE COURT: All right. I am going to order 
his personal presence during the trial of this matter 
which means you are not -- you must come to court every 
day that we are in session. To not come to court would 
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be a violation of the — of my order for which 
additional bench warrants could issue. Okay. Also 
because I am treating this now as a hearing on the 
sentencing that Judge Smith set. 

All right? 

MR. GREENE: Yes. 

THE COURT: Okay. 

So let's see, you were doing your opening, 
and maybe we can finish that. 

MR. GREENE: I can. 

MR. WILSON: May I — I'm a little bit 
confused. The sentencing — so this is the same 
proceeding? 

THE COURT: I think it makes sense rather than 
having two hearings on the sentencing that was set by 
Judge Smith. 

MR. WILSON: I think it makes some sense. I'm 
concerned because all of these things were already 
brought up four, five times before. 

THE COURT: Which does not, as I mentioned, 
does not — we still have the issue of res judicata. 

MR. WILSON: Right. 

THE COURT: But the issue on contempt — 

MR. WILSON: I understand. 

THE COURT: -- could be slightly different. 

In other words -- 

MR. WILSON: I understand. 

That's why I urge the court to rule on the 
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motion in limine as soon as possible. 

THE COURT: I understand. 

MR. WILSON: I'm sure you know that already. 

THE COURT: I do know that, but it never hurts 
to be reminded. 

All right. Mr. Greene. 

MR. GREENE: Thank you. 

THE COURT: So obviously there has been a lot 
of litigation relating to the parties in this action, 
not all of it is necessarily relevant. 

MR. GREENE: Correct. I don't intend to -- 

THE COURT: Thanks. 

MR. GREENE: — branch out any more than I 

have. 

So when -- after Mr. Armstrong had telephone 
conversations with Mr. Heller, where Heller told 
Armstrong that if Armstrong responded to the subpoena 
Heller would consider it to be a violation of the 
agreement, Heller brought a motion for protective order. 

The only reason I'm bringing that up is 
because in the motion for protective order, and in 
Heller's supporting declaration, Heller, one of the 
lawyers that was involved in crafting the agreement, 
Heller makes the representation that the agreement was 
not a one-way proposition against Armstrong. That there 
was some bilateral affect with respect to both sides 
staying quiet and, in his words, keeping peace. 

That, if the court gets beyond the four 
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corners of the document, raises an important issue of 
fact. One of the — during the break, when I was 
reading the contempt order, what came primarily to mind 
is the issue of whether or not, when confronted with 
being attacked or disparaged by Scientology, Mr. 
Armstrong is capable of keeping his mouth shut. I don't 
think that he is. I don't think any human being could 
be. 

It's something like someone who has been a 
rape victim, and being told you cut a deal with your 
rapist and you have to keep your mouth shut about it. 

There is some things I think that go to the 
guts of being human. There are some things that in the 
guts of being a human have to do with telling the truth, 
have to do with being a good person, have to do with 
helping people who have been hurt in a way that — with 
respect to which one has intimate first-hand knowledge. 
And with respect to that, I don't know if it's humanly 
possible to suppress justice in oneself, to suppress 
love of people in oneself, to suppress love of the truth 
in oneself and to simply say I no longer am willing or 
can do the right thing. 

I don't know, in general, for an honest 
person, whether that's possible. For Mr. Armstrong, I 
don't think that it is. It's like there's decades of 
his life and those decades are supposed to disappear. 
Those decades that had everything to do with his 
idealism, had everything to do with, as a young man, 
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developing his sense of right and wrong, are supposed to 
be cut out and discarded. Maybe he could do that if he 
didn't get hammered and lied about. But when he did, I 
don't think there's any way that he could keep his mouth 
shut. 

So what's going on, in my view, here, it's 
not contract. It's one man who's had the courage to 
stand up against a horribly pernicious organization and 
tell the truth irrespective of the consequences. In one 
person's eyes he may be a hero, another person's eyes a 
scofflaw and a bad guy. 

So I don't think I need to say any more. 

THE COURT: Thank you. All right. 

MR. WILSON: Your Honor, at this time we move 
for judgment. Mr. Greene has not said one thing that 
amounts to a defense in this case. 

First of all, there has been no offer of any 
proof that the breaches didn't occur. So we can get 
beyond that. They occurred. 

The only thing we've heard, essentially, is 
that Mr. Armstrong was hoodwinked by his prior counsel, 
or pressured by his prior counsel. 

Now, let's just assume that wasn't already 
litigated a zillion times. I'm exaggerating, there was 
only three. Let's assume it wasn't litigated three 
times. It's not a defense. There is no defense to a 
contract that says if your lawyer misadvises you, you 
don't have to perform. Sue your lawyer. As we know 
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people are not exactly reticent to do that. If that was 
the problem, he could sue his lawyer. 

The only other stuff we've heard is what 
happened before 1986. Now, I won't concede that it's 
relevant for the contempt, but let's just assume that it 
is and that's why we're going to talk about it. It's 
sure not relevant for the defense of this action. That 
in fact shows why the contract should be enforced. We 
had bitter litigation. There was a reason for the 
church to settle. No one denies that. There was a 
reason for Mr. Armstrong to settle. No one denies that. 

To try to engraft what Mr. Greene's defense 
is, is that he says, well, really this contract didn't 
say what it said, it really said something else, it 
really said that the church shouldn't say anything about 
Mr. Armstrong. 

Well, of course it didn't say that. And 
what it did say was that it was an integrated agreement. 
So that is not a defense. To say that an integrated 
agreement says something that it didn't say, is not a 
defense. And there's — there's no argument, no 
evidence, that it was ambiguous. There's nothing in 
this agreement that even could be construed or stretched 
to say that the church had to remain silent. And that's 
really all that Mr. Greene has said. 

And I think the most telling thing that Mr. 
Greene said was at the end of his statement where he 
said, "this is not about contract." Well, excuse me, it 
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is. There's a complaint. It says you breached this 
agreement. He admits he breached the agreement. It's 
not a defense to come in and say it's not a contract. 

So even if there was no preclusive affect of 
res judicata or collateral estoppel, Mr. Greene has not 
told you any fact, not one, that would be a defense to 
this agreement. And then of course I'm not going to 
reiterate the arguments that we made in our motion in 
limine, but I would just mention them that in fact every 
single argument that Mr. Greene has made, has intimated, 
has suggested, was made before. And two judges of this 
court ruled against him. 

And what we're going to have is this 
unfocused — if our motion isn't granted, if the motion 
in limine isn't granted, judgment isn't entered -- is an 
unfocused circus of irrelevancy, upon irrelevancy, upon 
irrelevancy. 

For example, Mr. Greene says we have this 
fair game policy. Well, that policy was cancelled in 
1968, '69. I'm not saying that so that you'll believe 

me that it was. I'm just saying that that's what we're 
going to be proving. 

So we're going to take what is a very simple 
case and turn it into Barnham and Bailey. 

THE COURT: How much has the church recovered 
in liquidated damages on the amount of the settlement? 

MR. WILSON: Zero. 

THE COURT: Has gotten a judgment? 
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MR. WILSON: We got a judgment which Mr. 
Armstrong discharged in bankruptcy. 

THE COURT: That was for how much? 

MR. WILSON: 300,000. 

THE COURT: Okay. 

Anything else? 

MR. WILSON: No. 

Well, actually I also — we also have a 
motion to exclude all evidence which is similar to a 
motion for directed verdict which we would make at this 
time. If I can hand it to the court and hand it to Mr. 
Greene. 

It's similar to the motion in limine, it's 
pretty much the same issue. But I did want to — 

THE COURT: $300,000 in the Judge Thomas 

action? 

MR. WILSON: Yes. 

THE COURT: Okay. 

MR. WILSON: That was the summary judgment, 
Your Honor. 

THE COURT: Okay. 

Submitted? 

MR. WILSON: Yes. 

THE COURT: Yes? 

MR. GREENE: In response. 

Paragraph 7(i). 

THE COURT: Of the settlement agreement? 


MR. GREENE: Yes. 
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Has language in it talking about how the 
purpose of the agreement is that the slate now, between 
Armstrong and Scientology, is to be wiped clean. 

THE COURT: Right. 

MR. GREENE: That was never litigated. That's 
language of mutuality. That's, I submit, sufficiently 
ambiguous to allow for resort to extrinsic evidence in 
order to make a determination of what the intent of the 
parties was. 

Our -- as I stated, I'm not going to 
reiterate what I stated. Our position simply is that it 
worked both ways. And that at the point that 
Scientology started to talk about disparage Armstrong, 
they could no longer enforce the same thing against him. 

THE COURT: So in other words — 

MR. WILSON: May I respond? 

THE COURT: In a minute. 

In other words, there is no dispute but that 
the 131 violations occurred, but there is a dispute as 
to whether they were justified? 

MR. GREENE: That's a fair way to put it. 

THE COURT: All right. 

MR. GREENE: To characterize it in my own 
language, there is no dispute about Mr. Armstrong having 
engaged in that conduct. How that conduct is to be 
interpreted is what's at issue. 

We are not admitting that that conduct 


violated anything. 
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THE COURT: I understand. 

Are you done? 

MR. GREENE: Yes. 

THE COURT: Yes. 

MR. WILSON: The paragraph that Mr. Greene 
pointed you to, paragraph 7(i) , specifically says that 
the parties agree, in the event of any future 
litigation, they won't raise anything that's happened 
before. Then the last sentence says, in other words, 
this slate is wiped clean. It's very clear that 
paragraph applies to litigation. And in fact this is 
another issue that Judge Thomas specifically ruled on in 
which he said, I think I read it to you earlier, that 
paragraph 7(i) applies in litigation. And there has 
been no suggestion that in litigation the church has 
done anything that's in violation of paragraph 7(i), 
although I think you just saw Mr. Greene violate it 
today. 

THE COURT: Submitted? 

MR. WILSON: Submitted. 

MR. GREENE: Paragraph 4 and paragraph 17(d) 
and (e) also go to ambiguity. 

THE COURT: Paragraph 4? 

MR. GREENE: First sentence. 

THE COURT: Talking about mutuality? 

MR. GREENE: Yes. 

THE COURT: And 17? 

MR. GREENE: And 17(d) and (e) which is on page 
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15. 

THE COURT: That there are mutual obligations 
that each of the parties are undertaking. 

MR. GREENE: Yes. And that they will forebear 
and refrain from doing any act or exercising any right 
inconsistent with the agreement. 

THE COURT: All right. All right. 

I'm going to take this motion under 
submission. I'm going to take a closer look at some of 
the documents. 

So don't go anywhere. I'm just going to go 
to my chambers and read some of these materials closer. 

MR. WILSON: Thank you. 

(Whereupon, a recess was taken.) 

11:33 AM 

THE COURT: All right. 

Back on the record in Church of Scientology 
versus Armstrong. 

This is what my intention is, then I'll hear 
from counsel after I let you know what my thinking is. 

The court agrees with the motion for 
directed verdict on the defenses. That is that none of 
the circumstances that were described in the opening 
statement by Mr. Greene amount to a defense in this 
case. And it appears that there is no quarrel but that 
these 131 acts did occur. And it's quite clear from 
Exhibit Number 1, that the settlement agreement did 
provide for liquidated damages for violating the terms 
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of the settlement agreement. And it also is quite clear 
from the court's judicial notice that this matter has 
been thoroughly litigated and that a trial is not 
required for a final resolution of the matter. 

So I do believe that these defenses have 
been previously litigated, previously ruled upon, and 
in addition the court has listened to the opening 
statements of the defense. And even if those things 
were proven to be true, there is no ambiguity in the 
settlement agreement. And defendant, in accepting that 
money, did undertake to abide by the terms and 
conditions of the settlement agreement. And that 
particular provision was not bilateral, it was 
unilateral. So that even if the church said horrible 
things about Mr. Armstrong, he is not justified to 
violate the terms of the settlement agreement, but would 
have other remedies under the law. 

So where does that leave us? 

Here is my thought. 

Mr. Armstrong received a benefit under the 
settlement agreement of $800,000. And I think it would 
be unconscionable to punish him beyond what the benefit 
was that was conferred to him. He's previously been 
sanctioned in the sum of $300,000. 

So my thought is to enter judgment for the 
plaintiff, on the admitted violations, of $500,000. And 
in my view the bench warrants that have been previously 
issued on the contempt citation, which call for, looks 
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like, around 30 days in jail, I would discharge the jail 
and the contempt citation, the contempt punishment, with 
the entry of the judgment of $500,000. 

I don't know that there is anything left to 
try, but by granting a directed verdict on the defenses 
doesn't necessarily mean that plaintiff gets a judgment, 
but it seems that there has been an admission of the 
violations. So I don't know that there is anything to 
try. So I'll hear from counsel now. 

MR. WILSON: Well, I agree with everything but 
the last part. 

THE COURT: Which was the jail? 

MR. WILSON: Which was — no. Which was, I 
guess, the last two parts. 

First of all, I think that we're entitled to 
a judgment of 50,000 for each of the breaches. If we're 
entitled to a judgment for 50 for one of them, we're 
entitled to a judgment of 50,000 for each of them. 

Even if -- I don't think there's any 
authority to not do that. 

THE COURT: Well, liquidated damages have to 
be reasonable. I think it's unreasonable to go beyond 
the amount that was paid to Mr. Armstrong. 

MR. WILSON: If that's your decision, I would 
ask that you recognize that the first 300,000 was 
discharged in bankruptcy. 

THE COURT: He's entitled to declare 


bankruptcy. 
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MR. WILSON: I understand that, but what you're 
saying is that then he can go declare bankruptcy again, 
get out from the 500. I think at least it should be 
$800,000 on theory that he discharged the first 300. 

THE COURT: All right. 

MR. WILSON: Now let me talk about the 
contempt. This wasn't a contempt of the church. 

THE COURT: Court order. 

MR. WILSON: That's right. It was a contempt 
of the court, not once, not twice, three times. Three 
times. And what's his excuse? What was Mr. Armstrong's 
excuse for that? His excuse was that the church and 
Judge Thomas were in conspiracy. 

THE COURT: Well, I think his excuse was more 

than that. 

MR. WILSON: Well, that was one of the reasons. 

I mean, the idea that Mr. Armstrong can -- 
although you've ruled for us, I understand that, I 
appreciate it. What you've basically done is say, okay, 
go ahead, leave, you'll never have to pay the church any 
money. You'll never have to serve any time for having 
deliberately violated three — violated the court order 
three times. 

He needs to be punished for that or else 
what you're saying is that anybody can do it. 

THE COURT: Some people might consider a 
$800,000 judgment against them to be punishment. 

MR. WILSON: Mr. Armstrong doesn't. He told 
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you he doesn't. He told you he's going to keep doing 
it. 

THE COURT: Okay. 

MR. WILSON: And the only way — the only way 
that the church can get any satisfaction, or has any 
chance of having Mr. Armstrong stop this is for the 
court to tell him we're serious. We ordered you to 
stop, we meant it. Stop. Go to jail. Do not pass go. 
Do not collect $200. He needs to be put in jail not 
because he spoke out, because he thumbed his nose at the 
court. 

THE COURT: Okay. 

MR. WILSON: Thank you. 

THE COURT: Mr. Greene. 

MR. GREENE: If I can just have a moment. 

Your Honor, first we -- given your 
reasoning, and with respect to having, in effect, no 
defense, would agree with what your intended solution 
is. 

I would, in response to Mr. Wilson's 
comments, say that by the fact of Mr. Armstrong's 
appearance here shows that he's not thumbing his nose at 
anybody. He's here because he recognizes the 
seriousness of the proceeding. He came from Canada to 
Marin County knowing that there were the prior contempt 
citations. He's not a scofflaw, or some sort of bad 
guy. He is a man of principle. And given the fact that 
you, in addition to the other courts, have interpreted 
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the agreement as -- to be as one-sided as it is, we have 
no objection to your proposed resolution. 

MR. WILSON: May I ask a question? 

If I felt — let me proceed by statement. 

If I felt that Mr. Armstrong would go forth 
and violate the injunction no more, or if I felt there 
was something — let put it this way. If Mr. Armstrong 
lived in Marin County and you said to him, okay, I'm 
giving you a free pass, I wouldn't be as exercised as I 
am because I feel that if you did that, and he did it 
again, I would be in here and hopefully you would say, 
okay, I see what you mean, it didn't work. But he's 
going to go back to Canada. Haven't heard an apologize, 
haven't heard I shouldn't have done it, haven't heard I 
won't do it any more. 

THE COURT: But you told me that the church 
was willing to discharge the -- 

MR. WILSON: We would rescind the agreement. 

THE COURT: Rescind the agreement if he gave 
you the money back. The courts are not responsible for 
collection. All we can do is issue orders. But given 
the church's position I think returning to the church 
the benefits that were conferred to Mr. Armstrong 
reaches the same result. 

MR. WILSON: Well, it would if he paid it. 

THE COURT: Right. 

MR. WILSON: Rescinding the agreement doesn't 
mean you get a judgment and it doesn't get paid. 
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Rescinding the agreement means you pay the money back. 
That's not what you have done. I mean I -- look, I 
understand where you're trying to go. I respect it. I 
understand the reasoning. 

THE COURT: You just don't think it's going to 
do any good. 

MR. WILSON: It's not going to do any good. 

You know, if he's going to pay the money back, fine, 
we'll take the money, he can do whatever he wants. 

THE COURT: It's a complicated arrangement the 
parties find themselves into. They have a long history. 
There's only so much the courts can do. 

So I understand that the plaintiff would 
like to have him jailed as a result, but -- 

MR. WILSON: Your Honor, it's not — 

THE COURT: You want — what you want -- 
MR. WILSON: Just abide by the agreement. 

Either abide by it, or give us the money back. That's 
what we want. We don't want to put the guy in jail. 

And if he said — he hasn't even said he'd stop. What 
happens when he does it again? 

THE COURT: I'm sure we'll find out. 

MR. WILSON: Well, it would be nice to see if 
we could -- to do something. And I think if he serves 
some time in jail at least he'll know you're serious, at 
least he'll know that's what's going to happen. But 
right know he's going to walk out of here thinking, hey, 


I got a pass. 
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THE COURT: Okay. Submitted? 

MR. GREENE: Almost. 

I'd just like to add, in terms of the 
court's discussion of kind of the quid pro quo. 
Scientology still retains the substantial benefit of 
Armstrong's cross-complaint never having gone to trial. 
Never there being any judgment. Never there being the 
type of publicity that that would generate. 

That's a substantial benefit. 

THE COURT: All right. 

Judgment is entered in favor of the 
plaintiff and against the defendant in the sum of 
$500,000. And the time that was ordered on the contempt 
citations is deemed served. 

MR. GREENE: Thank you, Your Honor. 

THE COURT: Thank you. 

MR. WILSON: And you didn't say it, but I 
assume no sentence on the third contempt. 

THE COURT: The sentence that — 

MR. WILSON: That was never sentenced. 

THE COURT: It was — I thought it was — 
further sentence was -- 

MR. WILSON: Was withheld. 

THE COURT: Let me just make sure. 

There is a — so the court did not impose 
any sentence on this? 

MR. WILSON: Right. So if I can take a third 
bite at the apple. Sentence him on that one. Something. 
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THE COURT: All right. 

So on the order of contempt issued July 
13th, 2001, the court sentences you to five days in jail 
and a fine of $1,000. The fine is — the fine is 
concurrent with the judgment that's been rendered in 
this action and the jail time is deemed served by your 
appearance in court here today. 

MR. GREENE: Thank you. Your Honor. 

THE COURT: Thank you. 

MR. WILSON: Thanks for your time. Your Honor. 

THE COURT: Thank you very much. 

(Whereupon, the proceedings were concluded.) 
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STATE OF CALIFORNIA 


SS. 


COUNTY OF MARIN 


I, Deborah S. Bartunek, do hereby certify that I am 
an official court reporter of the Superior Court of the 
State of California, in and for the County of Marin, and 
that as such I reported the proceedings had in the 
above-entitled case, at the time and place set forth 
herein; 

That my stenotype notes were thereafter transcribed 
into typewriting under my direction; 

That the foregoing pages, numbered 3 through 63, 
inclusive, constitute a full, true and correct 
transcription of said notes. 

Dated: San Rafael, California, this 21st day of 

April, 2004. 



CSR 4822, Deborah S. Bartunek 











